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F TOWN OF LITTLETON

37 Shattuck Street
P.O. Box 1305
Littieton, MA 01460
Tel: 978-540-2420

B@ ARD @F .ﬁ‘PPEALS Pursuant to MGL Chapter 40A, 40B and 41 and the Littleton Zoning Bylaws

APPLICATION FOR PUBLIC HEARING

TOWN USE ONLY
Received by the Town Clerk Office

The filing is not official until stamped by the Town Clerk

Filing Fee paid: $ Check #

Pursuant to the provisions of Chapter 40, §57 of the Massachusetts General Laws as adopted by Town Meeting
2003, this document must be signed b y the Tax Collector verifying payment of taxes.
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The undersigned hereby submits this petition for the following action (check all that apply):
X Appeal of Decision of Building Inspector or other administrative official(see page 2)

O Special Permit (404)(see page 2)
[0 Variance (see page 3)

O Comprehensive Permit (40E) Complete additional application (see page 2)
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Appeal
_ Under MGE ¢.40A § 8
The undersigned hereby appeals a written order or decision of the Building Commissioner / Zoning Officer or

other administrative official alleged to be in violation of the provisions of MGL c. 40A or the Zoning By-laws
to the Board of Appeals for the Town of Littleton.

1. From what Town Official or Board is the appeal being sought?

Mandatory: Attach copies of written order or decision under appeal
Administrative Official /] ,'C,Af'//f? (o é / Crey Z\ Date of order / decision 7/2 7/20/ &
Py

2. Which statute or Zoning Bylaw do you rely for your appeal?

MGLcdoa§ /5 Zoning Bylaw § [79~7F and [73-2E  Code of Littieton §
You may also consider whether you qualify for relief under any other authority of the Board to grant a Special Permit or
Variance.

3. I hereby certify that I have read the Board of Appeals Instructions Jor Appellants and that the statements within my
appeaf and attachments are true and accurate to the best of my knowledge and belief,

y ¢ 6 ] Toserl A Llslle T

Print name

Special Permit 40A

“UnderMGL ¢, 40A §.9

The undersigned hereby petitions the Board of Appeals for the Town of Littleton to grant a Special Permit for
the reasons hereinafter set forth and in accordance with the applicable provisions of the Zoning By-law.

1. Special Permits are expressly permitted in the Zoning Bylaws. Which Zoning Bylaw section do you rely for your appeal?
Zoning Bylaw §

2. Why are you applying for a Special Permit? Attach a written statement that specifically describes existing conditions and your
objectives, along with necessary exhibits as listed in the filing instructions. You may also consider whether Yyou qualify for relief
under any other authority of the Board to grant a variance.

3.1 hereby certify that I have read the Board of Appeals Instructions for petitioners and that the statements within my petition and
attachments are true and accurate to the best of my knowledge and belief,

Signature Print Name

Special Permit 40B

Undér MGL c. 40B

See supplemental instructions: Littleton Zoning Board of Appeals Rules for the Issuance of a Comprehensive Permit under
M.G.L.c40B
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KRISTIN A, BULLWINKEL
WiLL1AM F. BROOKS

CHRISTOPHER C. WORTHY

Bullwinkel & Brooks KATHRYN E. YATES
_& B L1 AARON J. BULLWINKEL

October 11, 2018

BY IN HAND DELIVERY

Town of Littleton Board of Appeals
Sherrill Gould, Esq., Chair

37 Shattuck Street

P.O. Box 1305

Littleton, MA 01460

Re: 563 King Street. Littleton. MA: Appeal of Decision by Building Department

Dear Littleton Board of Appeals:

This statement is submitted to the Town of Littleton Board of Appeals in support of Mr.
Joseph Cataldo’s Appeal of a Decision of the Littleton Building Department dated September 25,
2018 (the “Decision”), attached hereto as “Exhibit 1.” The Decision specifically relates to the
property known as and numbered 563 King Street, Littleton, Massachusetts, which is owned by
the J&D Realty Trust (the “Premises”). Mr. Cataldo is the Trustee of the J&D Realty Trust. On
September 25, 2018 Michelle Cobleigh, the Assistant Zoning Enforcement Officer for the Town
of Littleton, delivered a letter to Mr. Cataldo, ordering him to “cease and desist the operation of
the landscaping business” at 563 King Street.

Mr. Cataldo’s wife, Dale Cataldo (President and CEO), operates Cataldo Nurseries, a
horticultural nursery and garden center on the Premises. Mr. and Mrs. Cataldo have operated
Cataldo Nurseries since April 1986. As reasons for the cease and desist order, Ms. Cobleigh states
that since October 6, 2017 several noise complaints have been reported to the Building Department
by a single abutter to 563 King Street, specifically that construction noise is beginning before 7
a.m.,” and complaints “relative to the ‘landscaping/construction/sand sifting operations.”” In
response, the Building Department investigated the complaint and according to the Decision,
determined that operations on the Premises have violated Article XVII of the Littleton Zoning By-
Law, regulating noise in the Town. The alleged noise violation specifically references the
operation of a loam screener and loader (1994 John Deer Loader) on the Premises and the use of
trucks operated by Cataldo Nurseries. No other violation of the Zoning By-Law or any other By-

Law was alleged in the Decision.

Over the past several months, after being informed that operation of the loam screener and
loader were creating complaints from neighbors, Mr. Cataldo has worked to modify the operation
of Cataldo Nurseries so that the loam screener and loader would not be of further need for the
business. While the process took longer than expected, both the loam screener and loader were

2 LaN DRIVE, SUITE 120 | WESTFORD, MA 01886 | 978.320.3400 | Fax 978.320.3411
www.bullwinkelbrooks.com
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removed from the Premises on September 22, 2018. Neither piece of equipment will return to the
Premises, and as such, the primary sources of the noise complaint have been removed.

The loader has been replaced on the Premises by a newer, smaller model (Takeuchi WA65
Loader) that is equipped with noise suppression devices. The Takeuchi Loader operates well under
the decibel limits under the By-Law. Even if it were determined that the decibel levels were found
to exceed the limits under the By-Law, the operation of the loader is exempt as Farm Equipment
under By-Law Article XVII, §173-78 B(5), in direct support of the nursery. The loader in this
instance does not fall under the category of construction equipment, as it is used for agricultural

purposes.

The abutter further complains that the operation of trucks on the Premises are too loud.
The Decision only speaks to the noise generated by the trucks during their general use on the
Premises. The Decision further states that “although registered motor vehicles are exempt from
this bylaw, the exemption only extends to travel over open public road.” Zoning By-Law Article
XVII, §173-78 B(3) states, “This regulation shall not apply to the following: Any noise produced
by a registered motor vehicle, provided that such vehicle is equipped with all noises suppression
devices required for legal operation under such registration by the laws of the commonwealth.”
There is no provision in the By-Law stating that the exemption only extends to travel over open
public road. . As a necessity, any and all motor vehicles must travel from private property to open
public roads as part of their regular operation, and it would be nonsensical for the exemption to be

limited to only travel over public roads.

All trucks that operate on the Premises are registered with the Commonwealth, and are
equipped with noise suppression devises. These trucks are used for the delivery of new material
to the nursery for the care and growing of new plants, and for delivery of plants and plant care
products to the customers of Cataldo Nursery. Pursuant to the necessary use of the trucks, their
ordinary operation is to travel to and from the Premises. No permit is required for this use as the
operation of the trucks is accessory to the operation of the Nursery. As such, the use of the trucks
is exempt from the Noise By-Law as they are properly registered motor vehicles, operating in the
ordinary course of the business, which in itself is an allowed use.

While the operation of the nursery was not specifically cited as violating any By-Law, the
Decision does order Mr. Cataldo to “cease and desist the operation of the landscaping business.”
Mr, Cataldo uses the Premises as the location of Cataldo Nurseries. The use of the Premises as a
nursery and garden center is a use that is allowed as of right as an Agricultural Use, pursuant to
the table of uses (By-Law §173-26), as has previously been determined by a finding of the Littleton
Board of Appeals dated March 3, 1988 (Case No. 242 A), attached hereto as “Exhibit 2.” The
operation of the nursery includes bringing in new plant and soil material to grow and maintain the
nursery stock, organizing and storing that material on the Premises, and delivering product orders
to customers. As previously mentioned the use of the loader and the trucks are an integral and

necessary part of the operation of the nursery.
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The Agricultural Use is also allowed as of right pursuant to M.G.L. ¢. 40A § 15, which
states “No ordinance or by-law shall . . . prohibit, unreasonably regulate, or require a special permit
for the use of land for the primary purpose of commercial agriculture, aquaculture, silviculture,
horticulture, floriculture or viticulture...” Cataldo Nurseries engages in several of these
commercial agricultural activities. The ongoing operation of the loader and the registered vehicles
(trucks) on the Premises is a necessary and integral part of the operation of the company in order
.to service its customers, and prohibition or unreasonable regulation of said operation is prohibited.

Cataldo Nurseries has made every effort to reduce the noise on the Premises, including
removing several larger pieces of equipment to a new property in Ayer, Massachusetts, and
purchasing a new, smaller, and quieter loader, but the new loader and the commercial trucks must
remain at the Premises for Cataldo Nurseries to be able to operate. This continuing agricultural
operation directly complies with the Littleton Zoning By-Law, does not violate the “Noise”
sections of the By-Law, and is subject to the provisions of M. G. L. c. 40A § 15. Due to the
compliance with the By-Law and protection under Massachusetts statue, the Littleton Building
Department does not have the grounds or authority to issue the “ccase and desist” order dated
September 25, 2018. As a matter of right, the Order must be set aside, and Cataldo Nurseries must
be allowed to operate as it has been for the past thirty-two years.

In further support of this Appeal, please find a copy of the current Deed attached hereto as
“Exhibit 3,” and a Subdivision Plan showing the Premises and abutter properties, attached hereto
as “Exhibit 4.” Please do not hesitate to contact me should the Board of Appeals have any
questions in advance of the hearing on this matter. Thank you.

Sincerely, -
A < P -~ ’
,,-.x‘") éf%j?:’ T
rd -

¢ < Ve /

Christopher C. Worthy L/
cworthy@bullwinkelbrooks.com

cc:  Mr. Joseph Cataldo
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OFFICE OF THE

LITTLETON BOARD OF APPEALS

LITTLETON, MASSACHUSETTS C1480

Petitioner: Joseph A. Cataldo, Jr.
Case No: 242 A
Date Filed: December 27, 1987

The Littleton Board of Appeals conducted a public hearing on February 18, 1988
(postponed from January 21, 1988) at the Town Operations Center, Ayer Road, on
the petition of Joseph A. Cataldo, Jr. to appeal determinations of the Building
Inspector regarding zoning violations at 41 Robinson Road. Notice of this

hearing was given by mail to all abutters and parties of interest. Notice was
also given by publication in the Littleton Independent, a newspaper published in
Acton and circulated in Littleton, on January 7, 1988 and January 14, 1988, The
meeting was continued to February 24, 1988 and March 2, 1988, Members of the
Board involved in this decision also visited the premises on their own to take a
view. Present and voting were: Charles O'Neal, Chairman; Raymond Cornish, Clerk;
Sally Bowers, Kenneth Ammenwerth, David Rowse.

The hearing was held to allow the appellant to present arguments that certain .
acts of the appellant, doing business as Cafaldo Nurseries and Cataldo Landscaping,
are within the requirements of the Littleton Zoning Bylaw, and not violations as
determined by the Building Inspector.

The viclations cited by the Building Inspector in his letter of December 7, 1987
to the appellant which are of concern to this Board are:

Conducting a Retail Store and selling articles which are not incidents of
8 nursery i.e., crafts, Christmas tree decorations, garden tools and
equipment etc. (Art. 2, Sect. 2300}

Sale of cut Christmas Trees and wreaths not produced on the premise but
obtained elsewnere (Art. 2, Sect. 2300)

The use- of the premise as a headquarters for a contract landscaping business
which does not concern the transplanting of the nursery stock (Art. 2, Sect.2300)

Quantity and type of signs advertising business in excess of allowed (Art. 3
Sect. 3200)
Findings:
Arter hearing the arguments of the appellant and his counsel, and after reviewing
the reguirements ot the Littleton Zoning Bylaw, the Board finds that:
1) The sibject property at 4l Robinson Read is in a Residence District.

2) The Littleton Zoning Bylaw permits agricultural uses in a REésidence District,
including the sale, under the designation of a "roadside stand," of agricultural
products as an accessory use to agricultural wses without regard to their origin.
The operation of a nursery falls within the category of an agricultural use.

3} Customary home occupations are allowed in a Residence Districtz including
the sale of such items as are so produced. The sale of other items is not allowed
within a residential zoning district.

. 4; The operation of a contract landscaping business not in connection with the
transplanting of nursery stock is not permitted-in a Residence.District.

5) The size and number of signs is regulated by the Zoning Bylaw.

€) There was no wilful intent on the part of the appellant to violate the
Littleton Zoning Bylaw.
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OFFICE OF THE

LITTLETON BOARD OF APPEALS

LITTLETON, MASSACHUSETTS 01460

pecision:
The determination of the Building Inspector is confirmed by this Board, with
modifications as follows:

a) The sale of nursery products may include, in addition to plants, such
fungicides, pesticides, agricultural chemicals, peat moss, humus, mulches,
fertilizers and plant containers as are intended to be used in preserving
the 1ife and health of the plants sold. :

b) Cut Christmas trees and evergreen wreaths are judged to be the products
of" agricultural use and their sale as an accessory use is allowed, notwith-
standing having been grown, cut and prepared for sale elsewhere.

¢) The sale of other items which bear the same relationship to products
of the land as those noted in a) and b} abdve are also allowed as an acCessory

use.

d) The appellant is allowed to d
presently on hand, but none cther,
December 31, 1988. After that date,
and this decision.

Signed: /{11;’;-’11@46( /[{ é}m,?(_(

RaymonZ Cornish, Clerk :

ispose of the non-gualifying merchandise
by sale on the premises up to and including
such sale is in violation of the Bylaw

Dated: March 3, 1988
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= v v We, Joho N, Robinsca and Edns M. Robinson, husband snd wife, a8 tenants by the
7
\ﬂ "\’ ':mtuaw' beth Liteleten, Middlesex County, Massachusetts,
N ™
Y: “rbglng wamayried, for consideration pald  §360,000.00
. e
4l w
Z { Sgrantto & D Realty Truat, Joseph a. Cataldo, Trustee, u/dft dated Deceaber 20,
(. 51984, to be zacorded herewith
é : of Littleton, Middlesex County, Hassachuaetts
{
: T with, quiteinim soventits .
,.J Ly The 1snd with the bufldings thereon, situated in Littleton, Kiddlesex
| County, Mapsachusetts. A certain parcel of land gituated on the Southarly
19 “\' side of Robinson Rosd, Litrleten, Middlesex County, Hassachusetts, bounded and
5'\ ’ described gs follows: Reginaing at a point on the Soucherly side of said Road
¢ 8t o corner of land formerly of L. M. Watherbee and chence ruoning Southerly
O, %, on the wsll to land now or formerly of Edwin N. Robinpon; theuce continuing

Southerly by ssid Robingon land to a point on the Boston Road to a stone
bound; thence Southeasterly on aaid State Road Lo land now or formerly of
* M fenry J. Couper; thence gasterly by said Couper land along ths wall ro the
N parcel next hexeinafver described; themee Northerly by said second parcel to

said Robinson Road; thence Westerly on maid Read to the point of Beginning.
Y\ Containing about seven {7) scres of laud. Excepting and excluding, hovevar
N

PR

/8 ¥
/

fromw the parcel above deacribed so much thereof as wes conveyed to Russell K.
Podge et v by deed of Eraest B. Robinson end recorded with Hiddlesex South
pistrict Deeds, Bosk 7527, Page 136, Being also snother parcel of land
situated in the Essterly part of said Littleton bounded and depcribed az
f\' follows; Beginning at Robinson Road st land formerly of George W. Yhitcomb
snd runndvig Fortherly slopg the wall to land formerly of Luey W. Flagg, thance
Besterly along the wall to the Weatford Town Line; thence Southerly on sald
Sovn Line to the parcel next hereinufter described; rhence Westerly on said
third parcel; thence Essterly by satd third parcel along the wall to land now
or formerly of Henry J. Couper; theace Southeasterly by s3id Couper lsnd to
. % land now or formerly of W. L. Proctor; thence Westerly and Southerly by sald
. Proctor land to land now or formerly of aaid Goupar; thence Northwesterly and
Southwesterly to the first parcel above described; themce Northerly by said
firet parcel to Robinson Road; chence Easterly om 83id Road to the house
formerly cwned by Edwin N. Robinson: thence Westerly on ssid Rosd to the point
of beginning. Conraining fifty-nine (53) acres, more or lest. AlBo to
soother parcel of land gituatad in the Bacterly part of eaid Littleton bounded
end deacribed as follows: Beginaing at the eorner of the wall at the second
parcel ‘shova described, thenca runsing Easterly on eaid second parcel to land
formerly of Allen Ximball and 20w or formerly ofDecatur; thencs Southessterly
pn the wall and said Decatur land to the wall at szid second parcel; thence
Westezly on the wall and eaid second parcel to a corper; thesee Northarly on
the wall- and sald second parcel to point of beginning, Containing seven (7)
acres, more or less;

&eing all and the eswe prewises to us.conveyed by deed of Ernest H,
Robinson dated Uctober 22, 1%55, recorded with ¥iddlesex South Pletrict
®egistry of Deeds at Book 8593 Page 540.

TACELTING and excluding from the above premises those portions of the land
gonveyed by us Lo Irving T. Duon ef uX which deed is recorded with seld Deeds,
@ook 9B55, Page 166; to Lictleten P11 Co., Inc. which deed is racoxded with
4aid Hegistry of Deeds, Book 12271 Page 236; to Charlea Richard Mossle which
#eed 1s recovded with sald Reglstry of Decds, Book 122897, Page 2%2; and a
Ra%ing for the videning of Robiasen Road as Tecorded with said Registry of
&eceds at Book 11815, Page 567. .

WLS0 EXCEPTIRG from the above premipes sppromimataly 6.35 acres, wore or
P24, located on the Hortherly side of Robinson Road described as follows:
Meginning at & point en Robinsen Road and st land now or formerly of Timothy

% and Faven L. Foote and premises granted herein 4ad thense yunning Northerly
a!a'qg u!L_hnd ¢f Timothy PF. and Kaven L. Poote 579.67 feet to & polnt at
dand nov or' formerly of E.B. Flagg and the sald TSmothy P. and Karen L. Fotte

= - IWF Yekha,
BOOK asnsé  p sltjq%Ld s 2377: 4
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and thence running Easterly along land of EH. Flegg, John Gerbd, snd land of
graotor as described mbave 559.32 feet te & point at lsad of grantor as
described above and thence running Southerly along lamd of Srantor as
described sbove 600.96' to a point at Robinson Ropd and thence rtunning
Westerly 370 feet to the point of beginaing, said parcel being granted by
grantor herein to Clover Realty Trust by deed of even date to be recorded
herewith.

© ALSQ PXCEPTING THEREFROM, approximately )0 acres of land, to be retained
by the Grantors, John N. Robinsoo and Edna M. Robinson, lacated on the
goutherly gide of Robinson Road, Littleton, Nasaachugetts: Beginning at a
point on ths sourherly side of Robinson Road at land now or formerly of
Warren; Thance Socutheasterly along spid Warren land and land now or formerly
of Conmonwealth Federal Savisge spprox. 434 feer; thence Northessterly,
Easterly and Gbuthéastérly along land now or formerly of 0ld Celeny,
spproxinately 378 feet; theance continuing in a Southuasterly direction along
land aov or formerly of L & B Realty Trust, approximately 240 feek: Thence
Basterly and Southeasterly along land now or formerly of the Center Mall,
spproximately 99& feer; thence Easterly along land now or formerly of Flazgg
approximacely 500 feet; Thence Northwesterly along land of Grantors herein
batng conveyed, approximaraly 1100 feet to the turn &roucd on Eobinson Road;
Thence Wegterly along said turn around and esaid Bobinson Road, approximarely
535 feet to the point of beginuming. All of eaid messurements being
approximate, ond taken from Aesesscrs Haps P-6 and U-7 of the Town of
Littleton, Msasschusetts., A more definite plan of said 10 acre parcel being
excepted, is to be recorded.

Also conveying the land in said Littleton, shown on plan entitled “Land in
Lirtleton, Mass. surveyed for Aldert C. Jackson, Scale 1" = 100' August, 1969,
James W. -Chrisbolm, Surveyor” Yecorded with Middlesex South District Deeds,
Book 11745, Page 314, bounded and described ag follows:

lcg:‘.nni_ng at & stone wall st the southerly side of King Scraer and at
corner of land formerly of William L., Flagg:. Thence tunning § 9° 58" 30" E.
77589 feet by safd wall to 2 cormer of walls at land now or forwerly of said
Flagg and land now or formerly of one Robinmson; Thence ruaning N. 86° 3¢' 18"
¥. 5B8.18 feet.by s stone wall by said Robinsen land to a corner of wallg at
safd Robinson land and land now or formerly of Gerbi; Thence vrumming H- 100 &
24" 526,57 feet by stone wall by said Gerbi land to a polut in the scutherl
side of aaid Xing Strest; Thence ruoning Rorthesscerly by curved line having a
radius of 5,660. feer, for 157.96 feet to a corner of land now or formerly of
Lenite. Theace running N. 67° 15 36", 125,00 faet by s8id Lenmirs land to a
corner] Theace rumaing N. 10° 04' 241' ., 125.00 feet by caid Lemire lend to
a paint st tha southerly side of King Street; Thence running northeasterly by
a ewrved line heving a tadive of 2,748.73 Ieer, for 15159 feet by said screet
to a polnt; Thevce renning N. 71° 52' 03" E. 141.94 feet by said street to the
point -of degimning. .Comtaining 7.34 acres.

EXCEPTED from the abave is the following:

The laud ic Lictleton., shown on a plen sctitled "Land io Lictlaton, Mass.,
surveyed for Albert G. Jackson, Scale 1% = 100 ' August, 1969, James K.
Chisholm, Surveyor™ bounded and described as follows: T

Beginuing at & stone wall at the nuthuly side of King Street and at the
corner of land formerly of Williaw L. F. §x. Thence rusning S. 92 58' 30" E.,
270 feet to 2 point; Thence rucning 5. 71° 52 3" ¥., 150 fert to a peint in
lsad pow or forperly of Harvard Fisance, Ines; Thence tunuing N. ¢° 58" 30° W,
269.55 feet to a point in the aoutherly gide of King Street; Thance tunning
noeztheaaterly by a cerved line having 3 r:dinr of 2746.75 feetr, B.06 feet by
said street Lo & point; Thence running N. 719 52' 3" E,, 141.94 feet by said
street to the point of beginning.

For our title ase dsed of Ernest H. RoBinson, to us, dated Dctober 22,
1955, and recorded with Middlesex Bouth Diatrict Deeds in Book B593 Page 540,
and deed of Harvard Finance Inc. to us, dated Rovember 23, 1973 snd recorded
with said Deeds in Book 12561 Page 0OL

Sitnesy .. OUF, . .handand sealethis. .20th........ day af, .nqmber.,j.
. p

cearanrearynia

Edna H. Bobinsm:.
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mddlesex &, Decenbar 20 1984

Then personally appeared the above named  John B. Robinson snd Edpa K. Robinson
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(ZHE TOLLOWING B NOT A PART Of THY DEXD, AND I ¥OT TO BT RECCADRD)
Chnpter 1B3, SBection 11, General Laws

1 A deed In subatance follewing the form entitled “Quitclaim Deed” shall when duly executad have the
farce and effect 0f @ Gead in fee simple to the grantee, his hoirs and assigns, to his and thelr own use,
with covenants an the of the grantor, for himself, his heirs, executars, administrators and sucees-

| sose, With the grantee, his heirs, suceessors and asaigns, that at the time of the deli of such deed the

were -all encumbrances mede by him, and that be will, and his helrs, exerators mnd
| adminigtrators shell, warrant and defend the same to the grantee and his helrs und argigme
apeinet the lawfil claima and demands of all persons clai; by, th or undey the g . bt
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